STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LABOR AND
EMPLOYMENT SECURI TY, DI VI SI ON
OF WORKERS' COMPENSATI ON,

Petiti oner,

PATRI CK JACKEY, d/b/a
BERT' S WORLD OF COLOR,

)
)
)
)
)
VS. ) Case No. 98-2496
)
)
)
Respondent . )

)

RECOMMVENDED CORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Fort
Myers, Florida, on Cctober 5, 1998.

APPEARANCES

For Petitioner: Louise T. Sadler
Seni or Attorney
Departnent of Labor and
Enpl oynent Security
Suite 307, Hartman Buil di ng
2012 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-2189

For Respondent: Patrick Jackey, pro se

STATEMENT OF THE | SSUE

The issue is whether Respondent unlawfully failed to obtain
wor kers' conpensation insurance coverage for five enpl oyees
bet ween May 1995 through April 1998 and, if so, what is the
proper anmount of the penalty.

PRELI M NARY STATEMENT




By Notice and Penalty Assessnent Order issued May 5, 1998,
Petitioner alleged that Respondent unlawfully failed to carry
wor kers' conpensation insurance coverage for his enpl oyees and
assessed a penalty of $43, 488.

By Petition for Formal Hearing or Request for Review,
Respondent requested a formal adm nistrative hearing.

At the hearing, Petitioner called four witnesses and offered
into evidence seven exhibits. Respondent called no wtnesses and
offered into evidence two exhibits. Al exhibits were admtt ed.

The court reporter filed the transcript on Novenmber 9, 1998.

FI NDI NGS OF FACT

1. Respondent has been a residential painting subcontractor
in Florida for the past 12 years. From May 1995 t hrough Apri
1998, Respondent provi ded no workers' conpensation insurance
coverage for any persons whom he hired to work as painters.
Respondent has treated such persons as independent contractors,
rat her than enpl oyees.

2. On April 29, 1998, one of Petitioner's investigators
visited a residential job site in the Rotunda devel opnent in
Engl ewood. He found two painters working inside a new hone that
was under construction.

3. Interview ng Respondent, the investigator |earned that
Respondent was in charge of the painting crew and was suppl yi ng

the painting |labor and material for the house. Respondent stated



that he was paid by another contractor, who was paid by the
general contractor.

4. Respondent admtted that he paid his crew on an hourly
rate for the work that they perforned each week. Respondent's
testinony at the hearing that he paid his crew by the job, and
not a specific hourly rate, is discredited.

5. Dale Keaser, one of the two painters, testified. He has
wor ked for Respondent since August 1996. At all tines,
Respondent paid M. Keaser $10 per hour. Respondent never paid
M. Keaser by the job, and M. Keaser never incurred any expenses
in connection with the work, except for occasional use of his
truck, for which Respondent reinbursed himfor gas. Respondent
invariably supplied the materials necessary to do the work.
Respondent directed M. Keaser what to do and when to do it, and
Respondent inspected the work frequently. M. Keaser never had
an exenption from workers' conpensati on coverage and never
provi ded Respondent an affidavit attesting to his satisfaction of
the criteria defining i ndependent contractors.

6. Respondent paid M. Keaser wages of $400 in 1996,
$11,095 in 1997, and $3080 in 1998. The premiumrate of the
Nat i onal Council on Conpensation Insurance for each of these
years was, respectively, 32.18 percent, 28.47 percent, and 28.92
percent. The resulting unpaid anmount of workers' conpensation

premumis thus $4178. 21.



7. Petitioner has failed to prove by adm ssi bl e evidence
that the other persons working for Respondent were enpl oyees.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Section 120.57(1), Florida Statutes.
(AI'l references to Sections are to Florida Statutes.)

9. Section 440.10(1)(a) provides that every enpl oyer mnust
obtai n workers’ conpensation coverage for its enpl oyees.
Respondent satisfies the statutory threshold, as set forth in
Section 440.02(15)(b)2, of one enployee in the construction
industry. The issue in this case is whether Petitioner has shown
t hat Respondent's workers were enpl oyees, rather than independent
contractors.

10. Section 440.02(13)(d)1 provides that "enployee" does
not include "independent contractor"” if

a. The independent contractor nmaintains a
separate business with his own facility,
truck, equipnment, materials, or simlar
accommuodat i ons;

b. The independent contractor holds or has
applied for a federal enployer identification
nunber, unless the independent contractor is
a sole proprietor who is not required to
obtain a federal enployer identification
nunber under state or federal requirenents;

c. The independent contractor perforns or
agrees to performspecific services or work
for specific amounts of noney and controls
the neans of perform ng the services or work;
d. The independent contractor incurs the
princi pal expenses related to the service or
work that he perfornms or agrees to perform

e. The independent contractor is responsible
for the satisfactory conpletion of work or
services that he perforns or agrees to



performand is or could be held liable for a
failure to conplete the work or services;

f. The independent contractor receives
conpensation for work or services perforned
for a conm ssion or on a per-job or
conpetitive-bid basis and not on any ot her
basi s;

g. The independent contractor may realize a
profit or suffer a loss in connection with
perform ng work or services;

h. The independent contractor has conti nuing
or recurring business liabilities or

obl i gations; and

i. The success or failure of the independent
contractor’s business depends on the

rel ati onshi p of business receipts to
expendi t ur es.

12. Section 440.10(1)(g) provides that a person is
conclusively presuned to be an i ndependent contractor if he
provi des his general contractor with an affidavit attesting that
he neets all of the requirenents of Section 440.13(d) and either
a valid certificate of workers’ conpensation insurance or a valid
certificate of exenption issued by Petitioner.

13. The burden of proof is on Petitioner, which seeks to
i npose a fine agai nst Respondent. The standard of proof is a
preponderance of the evidence. Although violations of Chapter
440 can result in a substantial fine, which may even render an
enpl oyer insolvent, the enpl oyer nonethel ess does not have a
license or property interest at stake so as to raise the standard
of proof to clear and convincing evidence.

14. The only conpetent, adm ssible evidence concerning the
enpl oynent status of persons working for Respondent cones from

t he observations of Petitioner's investigator, who saw t hat



M. Keaser and his coworker were clearly engaged in the
construction industry, opined as to the so-called "pattern of
payrol " that he deduced from Respondent's busi ness records, and
general ly established jurisdictional prerequisites; the

adm ssions of Respondent to Petitioner's investigator; the

testi nony of Respondent; the testinony of M. Keaser; and
Respondent' s busi ness records.

15. This evidence establishes that M. Keaser served as an
enpl oyee of Respondent. His enploynent clearly failed the first,
third, fourth, fifth, and sixth criteria for establishing
i ndependent -contractor status and probably failed the seventh,
eighth, and ninth criteria, as well.

16. However, the evidence is insufficient to show that M.
Keaser's coworker or that other workers in the past al so served
as enpl oyees, rather than independent contractors, of Respondent.

17. The record does not establish that Respondent’'s workers
had exenption certificates, so Respondent is not entitled to the
benefit of the conclusive presunption that they were independent
contractors. Respondent bears the burden of show ng entitlenent
to this conclusive presunption because he would enjoy the benefit
that the presunption confers.

18. Section 440.02(13)(d)1 establishes nine criteria to
determine if an individual is an enpl oyee or independent
contractor. To qualify as an independent contractor, an

i ndividual rmust neet all nine criteria. The Legislature



recogni zed that this is a departure fromthe bal anci ng approach
present in other statutory schenes, such as federal tax |aw and

| abor | aw, or under the common |law. the flush | anguage of Section
440.02(13)(d)1 applies the common | aw test for independent
contractors to individuals in certain classes of enploynent.

19. In cases such as this that do not involve the
concl usi ve presunption concerning enpl oynent status, the question
arises as to which party has the burden of proof or burden of
going forward with the evidence on the issue of the enpl oynent
status of the two individuals. |In other words, the question is
whet her Petitioner nmust prove that Respondent's workers are
enpl oyees and not i ndependent contractors or whet her Respondent
shoul d have to prove that they are independent contractors and
not enpl oyees.

20. The facts concerning an individual’s enploynent status
are nore available to the enployer than to Petitioner, so as to
suggest that the burden of going forward with the evidence as to
enpl oynent status should be on Respondent. |[|nposing the burden
of going forward with the evidence as to the enpl oynent-stat us
i ssue would also relieve Petitioner of the difficult burden of
proving a negative--i.e., that the individuals are not
i ndependent contractors.

21. However, inposing upon Respondent the burden of going
forward with the evidence on the enploynent-status issue

effectively shifts the entire burden of proof to Respondent, at



| east in cases such as the present where the sole issue is the
enpl oynent status of workers. The purpose of placing the burden
of proof on Petitioner is to relieve Respondent of the burden of
proof that it is not guilty of the violation with which it is
charged. Moreover, the burden inposed upon Petitioner is not
great because, in cases governed by the statutory criteria,
Petitioner nmust nerely show that the putative enployees failed to
meet any one of the nine criteria.

22. Thus, Petitioner nust prove that the workers are not
i ndependent contractors, rather than require Respondent to prove
that they are. Absent a showing that the workers failed any one
of the nine statutory tests, Respondent prevails.

23. The only criteria inplicated by the business records,

internms of the "pattern of payroll,"” are the third and sixth
criteria. The third criterion is that the "independent
contractor perforns or agrees to perform specific services or
work for specific amunts of noney and controls the neans of
performng the services or work." The sixth criterion is that
t he "i ndependent contractor receives conpensation for work or
services perfornmed for a conm ssion or on a per-job or
conpetitive-bid basis and not on any other basis.” Recurring
paynments of equal anobunts to a single payee may suggest hourly
enpl oynent or paynent on a per-job basis for a series of

identical jobs requiring the sane anmount of tine to perfornt-

e.g., $400 per house with one house done per week.



24. Thus, Petitioner has proved only that Respondent failed
to pay $4178.21 in workers' conpensation insurance prem uns on
behal f of M. Keaser.

25. Section 440.107(3) provides that, in addition to any
stop-work order or other relief, Petitioner nmay assess an
enpl oyer failing to obtain workers’ conpensati on coverage a
penalty in the anount of double the amount that the enpl oyer
"woul d have paid during periods it illegally failed to secure
paynment of conpensation in the preceding 3-year period based on
the enpl oyer’s payroll during the preceding 3-year period" or, if
greater, $1000.

26. The statutory penalty in this case is thus double the
unpai d prem um anount, or $8356.42. Section 440.107(3) provides

for the accrual of interest at the rate of one percent per nonth.

RECOMVENDATI ON

It is

RECOMVENDED t hat Petitioner enter a final order assessing
Respondent a penalty of $8356.42, plus any |awful interest.

DONE AND ENTERED this 4th day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng



1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of Decenber, 1998.

COPI ES FURNI SHED

Louise T. Sadler
Seni or Attorney
Departnent of Labor and
Enmpl oynent Security
Suite 307, Hartman Buil di ng
2012 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-2189

Patrick Jackey

Bert's Wrld of Col or

365 South Oxford Drive
Engl ewood, Florida 34223

Edward A. Dion, Ceneral Counsel

Depart ment of Labor and Enpl oynent Security
307 Hartman Buil di ng

2012 Capital G rcle, Southeast

Tal | ahassee, Florida 32399-2152

Dougl as L. Jamerson, Secretary
Depart ment of Labor and Enpl oynent Security
303 Hartman Buil di ng
2012 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-2152
NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that w |
issue the Final Order in this case.
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